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Background

At

the end of 1987, the
Armenian Soviet Socialist
Republic
(hereinafter
Armenian SSR) openly laid claim
to the territory of the NagornoKarabakh Autonomous Oblast
(hereinafter NKAO) of the Soviet
Socialist Republic of Azerbaijan
(hereinafter Azerbaijan SSR).
That marked the beginning of
the expulsion of Azerbaijanis from
both the Armenian SSR and NKAO,
*
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as well as initiated a number of illegal decisions taken with the view
of securing the unilateral secession
of the autonomous oblast from the
Azerbaijan SSR.
Shortly after the USSR ceased to
exist in 1991 and the Republics of
Armenia and Azerbaijan became
independent, the conflict between
them shifted gear from one legal regime (governing non-international
armed conflicts) to another (per-

taining to international armed conflicts). Over the period of 1992-1993
a considerable area of Azerbaijan
was occupied by Armenia, including Nagorny Karabakh and seven
adjacent districts. The most serious international crimes have been
committed in the course of the war,
resulted in deaths, wounding and
forcible displacement of hundreds
of thousands people.
The causes of the conflict,

This article is a substantially revised and updated version of the author’s prior publication on the same topic in Russian,
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which have their roots in the dis
tant past, are far deeper and more
complex than they may appear at
first glance. Careful study of the
sources of the confrontation will
reveal, first and foremost, that
the positions of the sides on vir
tually all the problems that they
have in common are diametrical
ly opposed.
At the same time, the parties
concerned acknowledged that international law constitutes both
the peremptory and agreed basis for the settlement of the conflict. Thus, for example, in the Joint
Declaration of the Republic of
Armenia, the Republic of Azerbaijan
and the Russian Federation, signed
on 8 November 2008, the signatory
1.
2.

states declared, inter alia, that “they
willworktowardsimprovingthesituation in the South Caucasus and establishingstabilityandsecurityinthe
regionthroughapoliticalsettlement
of the Nagorny Karabakh conflict, on
the basis of the principles of international law and the decisions and documents adopted in this framework,
whichwillcreatefavorableconditions
foreconomicdevelopmentandcomprehensivecooperationintheregion”.1
In reality, however, the situation
differs from what is being declared
at the highest political level. Thus,
by formulating its legal position,
Armenia makes ambiguous his
torical assertions that obviously
have nothing in common with
contemporary international law

and, more importantly, carry
a danger of revisionist claims
based upon historical argu
ments. This article analyzes some
of such arguments referring to one
of the most complicated periods in
the history of South Caucasus.
At the outset, it has to be made
clear that whatever the truth of
Armenia’s historical assertions they
cannot affect the legal position as
it existed during the critical period
leading up to and including the
independence of Azerbaijan nor
the legal position after such independence, otherwise the international community would be faced
with scores of revisionist claims
based upon historical arguments.2
However, while the examination of

For text of the Joint Declaration, see the annex to the letter dated 10 November 2008 from the Permanent Representative of the Russian Federation to the United Nations addressed to the President of the Security Council, UN Document
S/2008/702.
Letter dated 26 December 2009 from the Permanent Representative of Azerbaijan to the United Nations addressed to
the Secretary-General, Annex: The fundamental norm of the territorial integrity of states and the right to self-determination in the light of Armenia’s revisionist’s claims, UN Document A/63/664-S/2008/823.
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Map of the Republic of Azerbaijan sumbitted to the Paris Peace Conference

the legal situation at the moment of
independence is a matter of separate study, the value of the present
analysis is in its relevance to the history of statehood of Armenia and
Azerbaijan as well as in understanding of the real scale of misinterpretations against the background of
routine political phraseology.
Armenia’s historical assertions
In Armenia’s view, Nagorny
Karabakh was not part of the
Democratic Republic of Azerbaijan
during its existence in 1918-1920

3.

4.
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and, moreover, possessed at that
time the status of “independent legal entity”or“an independent political unit” and as such was arbitrarily
placed in July 1921 in the Soviet
Republic of Azerbaijan with the
status of an autonomous region.
Along with other arguments underlying this assertion, the reference is
being made to the consideration
by the League of Nations in 1920
of the application for the admission of the Democratic Republic
of Azerbaijan into the full membership of the Organization. Thus,
according to one official source,

the League of Nations “refused to
recognize Azerbaijan because of its
claimsovertheArmenian-populated
territories in Eastern Transcaucasia,
namely Nagorno-Karabakh”.3 As per
another official source, the League
of Nations“recognized the disputed
status of Nagorny Karabakh”and“rejectedAzerbaijan’saccessionapplicationonthegroundsthatitwasunable
to determine the borders of the state
and its sovereignty over a territory”.4
The interest of the Armenian
side to the period of the League of
Nations finds its further explanation in the subsequent argumentation. Armenia’s view is that Nagorny
Karabakh lawfully seceded from the
Azerbaijan SSR in the process of disintegration of the Soviet Union in
1991, while the newly established
Republic of Azerbaijan allegedly refused to regard itself as a successor
state to the USSR and, therefore, forfeited a right to pretend to the frontiers of the Soviet period. The following citation from the document
circulated by Armenia in the United
Nations is self-explanatory:
“In 1991, restoring its independenceasasuccessoroftheRepublicof
Azerbaijanof1918-1920andrejecting
itsSovietlegalheritageof1920-1991,
the Azerbaijani SSR lost its claims to
the territories transferred to Soviet
Azerbaijan in July 1921, including

See, e.g., the statement on behalf of Vartan Oskanian, Minister of Foreign Affairs of Armenia, at the World Conference
against Racism, Racial Discrimination, Xenophobia and Related Intolerance, Durban, South Africa, 31 August-7 September 2001, <www.un.org/WCAR/statements/armeniaE.htm>; the initial report of Armenia under the International Covenant
of Economic, Social and Cultural Rights, E/1990/5/Add.36, 9 December 1998, p. 3, paras. 3 and 17 (a).
Letter dated 23 March 2009 from the Permanent Representative of Armenia to the United Nations addressed to the
Secretary-General, Annex: Nagorny Karabakh: peace negotiations and Azerbaijan’s militaristic policy, UN Document
A/63/781-S/2009/156, p. 8, para. 26. For more information about the position of Armenia, see also Note verbale dated
21 March 2005 from the Permanent Mission of Armenia to the United Nations Office at Geneva addressed to the Office
of the United Nations High Commissioner for Human Rights, Annex: Legal aspects for the right to self-determination in
the case of Nagorno-Karabakh, UN Document E/CN.4/2005/G/23; Speech by Serj Sargsyan at the parliamentary hearings on the problem of Nagorny Karabakh, 29-30 March 2005, IA REGNUM <http://www.regnum.ru/news/437271.html>;
Statement by Vartan Oskanyan, Minister of Foreign Affairs of Armenia, at the 58th session of the United Nations Commission on Human Rights. Geneva, 22 March 2002; Statement by Vartan Oskanyan, Minister of Foreign Affairs of Armenia
at the 10th OSCE Ministerial Council Meeting, Porto, 6-7 December 2002.
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NagornyKarabakh.Thus,theRepublic
of Nagorny Karabakh was formed on
territories over which the Republic of
Azerbaijan had no sovereignty”.5
The establishment of the
Democratic Republic of
Azerbaijan and the Karabakh
issue
On 28 May 1918, the Democratic
Republic of Azerbaijan was proclaimed. The Republic of Armenia
was established the same day.
With the purpose of achieving the admission to the League
of Nations, on 28 December 1918
the Government of Azerbaijan
formed the delegation at the Paris
Peace Conference headed by the
speaker of parliament Alimardan
bay Topchubashov. Due to the efforts of the Azerbaijani delegation
and growing threat of occupation
of Transcaucasia by Soviet Russia,
on 12 January 1920 the Supreme
Council of the Allied Powers at the
Paris Peace Conference de facto recognized the independence of the
Democratic Republic of Azerbaijan.
In April 1919, the Allied Powers
recognized the provisional GeneralGovernorship of Karabakh, which
was established by the Democratic
Republic of Azerbaijan in January
1919andincludedShusha,Javanshir,
Jabrayil,andZangazuruyezds(uyezd
— administrative-territorial unit of
the Russian Empire, which was applied in the Democratic Republic

of Azerbaijan and Azerbaijan SSR
until the late 1920s) with the centre in Shusha town, to be under
Azerbaijanijurisdiction,andKhosrov
bay Sultanov as its governor. It is
notable that the Allied Powers recognized Azerbaijani territorial jurisdiction against the background of
Armenia’s claims to the same territories.
The Provisional agreement
between the Government of
Azerbaijan and the Armenians of
Nagorny Karabakh recognizing the
former’s authority was signed on
26 August 1919.6 Scotland-Liddel, a
British journalist, wrote to London
from Shusha:
“Peace came to Karabakh. The
Armenians agreed to obey the
Azerbaijani government... The
Armenianstellmethattherehasnever
been suchorder and peace inShusha
and Karabakh before... Both people
were ready to continue peacefully
their course of life and would do so, if
not for the intervention of agitators. I
believe that — the latter are responsible for the Armenian-Tartar [read
Armenian-Azerbaijani — T.M.] massacre in other parts ofTranscaucasia.
An Armenian propagandist does its
job conscientiously, as it concerns
propaganda, but I am sure that their
activities in Transcaucasia are mere
provocation”.7
All aforementioned facts tes
tify against the allegations of
the Armenian side that Nagorny
Karabakh possessed at that time

the status of “an independent le
gal entity”8 or “an independent
political unit”,9 as well as that it
“refused to subject itself to the
authority of the Democratic
Republic
of
Azerbaijan”.
Assertions that “[t]he newly pro
claimed Democratic Republic of
Azerbaijan resorted to military
means to suppress the peaceful
resolve of the people of Nagorny
Karabakh for self-determination”
are similarly fallacious.10
However, Armenia did not give
up its claim on Nagorny Karabakh
and, with the view of imposing an
Armenian administrative system in
Nagorny Karabakh, intensified provocative actions there.
While the Bolsheviks were approaching the Azerbaijani borders
and the major part of Azerbaijani
forces was concentrated along the
country’s northern borders, on 2223 March 1920 a large-scale armed
uprising against the Azerbaijani
government was incited in
Nagorny Karabakh with the direct
involvement and participation
of Armenia. Azerbaijani national
army units were simultaneously
and suddenly attacked in Shusha,
Khankandi and in a number of other places. Thus, the Armenian side
unilaterally violated the“provisional
agreement”. The insurgents, however, met with serious resistance
from the Azerbaijani soldiers. The
day after the uprising, Shusha was
liberated of the armed bands, and

5.
6.

UN Document A/63/781-S/2009/156, p. 11, para. 44.
Provisional agreement between the Government of Azerbaijan and the Armenians of Nagorny Karabakh, 26 August
1919. For text, see To the History of Formation of the Nagorny Karabakh Autonomous Oblast of the Azerbaijan SSR.
1918-1925: Documents and Materials (Baku: Azerneshr, 1989), pp. 23-25. See also Tadeusz Swietochowski, Russia
and Azerbaijan: A Borderland in Transition (New York: Columbia University Press, 1995), pp. 75-76.
7. State Archive of the Republic of Azerbaijan, f. 894, inv. 10, f. 103, pp. 11, 18.
8. See, e.g., A/63/781-S/2009/156, p. 7, para. 23.
9. See, e.g., UN Document E/CN.4/2005/G/23, 22 March 2005, p. 2.
10. UN Document A/63/781-S/2009/156, p. 7, paras. 21-22.
11. K.Imranly, The creation of Armenian state in the Caucasus (Moscow, Ladomir, 2006), pp. 135-136.
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the attempts of Armenia to capture
Azerbaijani territories failed.11
Armenia’s territorial claims towards Azerbaijan and its efforts to
annex Nagorny Karabakh were an
evident reality for most authors in
the former Soviet Union, including
Armenian ones. Thus, according to
the Great Soviet Encyclopedia published in 1926,“[d]ashnaks … stated
to have claims on the Akhalkalaki
and Borchaly regions of Georgia, and
Karabakh, the Nakhchyvan region
and the southern part of the large
Yelizavetpol province, which were
parts of Azerbaijan. The efforts to
forcefully annex those areas caused
a war with Georgia (December 1918)
andalong,bloodyconfrontationwith
Azerbaijan ...”12

RepublicofAzerbaidjantotheLeague
of Nations.This letter issues from the
AzerbaidjanDelegationattendingat
thePeaceConference,whichhasbeen
in office at Paris for more than a year.
The Members of the Delegation now
at Geneva state that their mandate is
derivedfromtheGovernmentwhich
was in power at Baku down to the
month of April last”.
In section of the Memorandum
entitled“DispersaloftheGovernment”,

DOCUMENTS

In quest of truth in the documents
of the League of Nations
On 28 April 1920, the Democratic
Republic of Azerbaijan was occupied by Soviet Russia and the
Azerbaijan SSR was subsequently
established. Nonetheless, in many
parts of the country the Azerbaijanis
offered serious resistance to the
Bolsheviks. At the same time, the
Azerbaijani delegation at the Paris
Peace Conference continued its
work with the view of achieving de
jure recognition and admission into
the League of Nations.
In the Memorandum dated 24
November 192013, the SecretaryGeneral of the League of Nations
pointed out the following:
“By a letter dated 1st November
1920, the Secretary-General of the
League of Nations was requested to
submittotheAssemblyoftheLeague
anapplicationfortheadmissionofthe

Memorandum by the SecretaryGeneral on the Admission of
Azerbaijan to the League of Nations

theSecretary-Generalbroughttothe
attentionthefollowingobservations:
“Onthe25thApril,1920,Bolshevist
disturbances occurred in Baku and
compelled the authorities of the
RepublicofAzerbaidjantotakeflight.
CertainmembersoftheGovernment,
who fell into the hands of the revolutionary forces, were put to death.The
army of the Republic was dispersed.
According to information furnished
by the delegation now in Geneva,
theterritorytraversedbytherailways

stillcontinuesinthepossessionofthe
Bolshevists,withtheexceptionofthe
district between Elisabethopol and
Georgianfrontier.Aconsiderableportionoftheterritorynotsooccupiedis,
however,understoodtobestillunder
theadministrationoftheGovernment
of the Republic of Azerbaidjan, some
departments of which are said to be
atElisabethopol,whileothersaresaid
tohaveemigratedtoTiflis.Thearmyis
understoodtobedivided,certainunits
beingintheNorthernpartandothers
intheSoutherndistrictofthecountry.
Communication with Georgia is
maintained,butcommunicationbetweentheRepublicanditsPersianand
Armenianneighboursisunderstood
tobesuspendedinconsequenceofthe
occupation on the Caspian side and
the recent invasion of the Kemalists.
The Republic of Azerbaidjan is accordingly atthemomentdeprived of
all the resources which it drew from
the exploitation of petroleum, of
the fisheries of the Caspian Sea and
the transit trade. Its administration
can only be carried on by precarious
means, and its executive and control
organsmaintainconnectionwithdifficulty with the central Government,
which is itself for the moment dispersed”.
Thus,
attention
in
the
Memorandum is distinctly paid to
the fact that at the time of submission by the Azerbaijani delegation of
the application (1 November 1920)
and the publication date of the
Memorandum (24 November 1920)
the Government of the Democratic
Republic of Azerbaijan, which issued
the credentials to the delegation,
was not actually in power since April
1920. It was further noted in the
Memorandum thattheGovernment

12. Great Soviet Encyclopedia (Moscow: “Soviet Encyclopedia” JSC, 1926), vol. 3, p. 437.
13. League of Nations. Memorandum by the Secretary-General on the Application for the Admission of the Republic of Azerbaijan to the League of Nations. Assembly Document 20/48/108.
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did not exercise authority over the
whole territory of the country.
The most important part of
the Memorandum relates to the
“Juristic observations”which remind
of the conditions governing the
admission of new Members to the
Organization stipulated in Article 1
of the Covenant of the League of
Nations, including the requirement
to be a fully self-governing state.
In this context, the SecretaryGeneral formulated the following
two key issues to be considered in
regard to the application submitted
by Azerbaijan:
“The territory of Azerbaijan having been originally part of the Empire
ofRussia,thequestionariseswhether
thedeclarationoftheRepublicinMay
1918andtherecognitionaccordedby
theAlliedPowersinJanuary1920suffice to constitute Azerbaijan de jure a
“full self-governing State”within the
meaning of Article 1 of the Covenant
of the League of Nations.
ShouldtheAssemblyconsiderthat
theinternationalstatusofAzerbaijan
as a“fully self-governing State”is established, the further question will
arise whether the Delegation by
whomthepresentapplicationismade
is held to have the necessary authoritytorepresentthelegitimategovernmentofthecountryforthepurposeof
makingtheapplication,andwhether
thatGovernmentisinapositiontoundertake the obligations and give the
guaranteesinvolvedbymembership
of the League of Nations”.
Taking into account the aforementioned
observations
of
the Secretary-General, the Fifth
Committee of the Assembly of the
League of Nations, at its meeting
held on 1 December 1920, arrived at

the following conclusion:
“[I]t was difficult to ascertain the
exact limits of the territory within
whichtheGovernmentofAzerbaidjan
exercised its authority. Frontier disputes with the neighbouring States
did not permit of an exact definition
oftheboundariesofAzerbaidjan.The
Committee decided that the provisions of the Covenant did not allow of
the admission of Azerbaidjan to the
Leagueunderpresentcircumstances”.14

DOCUMENTS

applicationofAzerbaijan,“declare[d]
that it is not desirable, in the present circumstances, that Azerbaidjan
should be admitted to the League of
Nations”.15
It is clear that under “the present circumstances” both the Fifth
Committee and the Assembly,
which made no reference to
Nagorny Karabakh at all, understood only that“Azerbaijan does not
seemtopossessastablegovernment
withjurisdictionoveraclearlydefined
territory”.
In other words, the state, a con
siderable part of the territory of
which was occupied by the time
of consideration of its application
in the League of Nations and yet
the Government that submitted
this application was overthrown,
could not be regarded as fully
self-governing in terms of Article
1 of the Covenant of the League
of Nations. Thus, these were just
those reasons, derived from the
requirements set forth in Article
1 of the Covenant of the League
of Nations, which had prevented
Azerbaijan from being admitted
to the Organization.
Conclusion

Letter from the President of the
Peace Delegation of Azerbaijan
addressed to the Secretary-General
of the League of Nations

Following the determination of
the Fifth Committee and pointing
out that “… Azerbaidjan does not
seemtopossessastablegovernment
withjurisdictionoveraclearlydefined
territory”,theAssemblyoftheLeague
of Nations, in its resolution on the

The aforementioned documents
of the League of Nations prove that
the Armenian side is mistaken, to say
the least, believing that the League
of Nations“recognized the disputed
status of Nagorny Karabakh” and
“refused to recognize Azerbaijan because of its claims over … NagornoKarabakh”.
At the same time, the official
Yerevan passes over in silence that
the League of Nations did not con-

14. League of Nations. Journal of the First Assembly, no. 17, Geneva, 3 December 1920, p. 139.
15. League of Nations. Fifth Committee. Admission of New Members. Resolution on the request for admission made by
Azerbaijan. Assembly Document 127.
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sider Armenia itself as a state and
proceeded from the fact that this
entity had no clear and recognized
borders, neither status nor constitution, and its government was unstable. As a result, on 16 December
1920 the Assembly of the League of
Nations voted against the admission
of Armenia to the Organization.16
Armenia’s arguments that
Azerbaijan’s
proclamation
that it succeeded to the 19181920 Democratic Republic of
Azerbaijan meant that Azerbaijan
succeeded to the boundar
ies of its former incarnation
is fallacious. The Report on the

Fundamental Norm of theTerritorial
Integrity of States and the Right to
Self-determination in the Light of
Armenia’s Revisionist’s Claims made
the following clarification in this regard:
“Itisone thing to claim succession
to a former legal personality, something which would mean more in
political than in legal terms, it is quite
another to argue that such a process
would mean a reversion to territorial
boundaries. If accepted as a rule of international law, it would run counter
to all understanding of the principle
ofself-determinationandleadtoconsiderableuncertaintyasstatessought

toredefinetheirterritorialextentinthe
light of former entities to which they
may be able to claim succession.17
Further, such an approach would reduce the principle of territorial integritytoafiction,sincestatescouldchallengeandseektoextendtheirboundaries and claim areas legitimately
in the territory of other states on the
basisofsuchreversionaryirredentism.
It would also mean that the principle
ofuti possidetis would be subject to a
considerableexception.Itisadoctrine
with no support in international law
inthelightofitsconsiderableinherent
dangers”.18

16. League of Nations. Annex 30 B. Future status of Armenia. Memorandum agreed to by the Council of the League of
Nations, meeting in Paris on 11 April 1920. League of Nations Document 20/41/9, p. 27; see also Admission of new
Members to the League of Nations. Armenia. Assembly Document 209, pp. 2-3; Assembly Document 251.
17. See, e,g., M.N.Shaw, Title to Territory in Africa, (Oxford: Clarendon Press, 1986), chapter 4.
18. UN Document A/63/664-S/2008/823, p. 48.
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